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ORDINANCE NO. 2944
AN INTERIM URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF WHITTIER, CALIFORNIA DECLARING AND IMPOSING A CITYWIDE MORATORIUM ON THE ESTABLISHMENT AND OPERATION OF MEDICAL MARIJUANA DISPENSARIES

WHEREAS, during the past year, City staff has received an increasing number of inquiries from members of the public regarding the possibility of establishing and operating medical marijuana dispensaries within the City and a number of landowners have also reported receiving such inquires;


WHEREAS, the Whittier Municipal Code, including the Zoning Ordinance, does not address or regulate in any manner the concentration and spacing of medical marijuana dispensaries;


WHEREAS, after receiving inquiries from persons interested in establishing medical marijuana dispensaries, numerous other cities in the State of California have adopted ordinances prohibiting or heavily regulating such dispensaries;


WHEREAS, a significant number of cities throughout the State of California have prohibited medical marijuana dispensaries, and the City of Whittier does permits them with regulations, there is a substantially increased likelihood that such establishments will seek to locate in the City of Whittier; 


WHEREAS, some of the other California cities that have permitted the establishment of medical marijuana dispensaries have witnessed an increase in crime such as burglaries, robberies and the sales of illegal drugs in areas immediately surrounding such dispensaries;

WHEREAS, in Gonzalez v. Raich, 125 S. Ct. 2195 (2005), the United States Supreme Court upheld Congress’s authority to regulate and prohibit the manufacture and possession of marijuana under the Commerce Clause; the Federal Controlled Substance Act continues to prohibit marijuana use, distribution and possession; and no medical necessity exception to this prohibition exists.  However, since the U.S. Supreme Court was not presented with and did not address the issue of whether federal law preempts state law with respect to medical marijuana dispensaries, the Court did not resolve the conflict between federal laws and California laws regarding the legality of medical marijuana dispensaries; 

WHEREAS, to address the community concerns regarding the over-concentration of medical marijuana dispensaries, it is necessary for the City of Whittier to study the potential impacts the over-concentration of such facilities may have on the public health, safety and welfare; and,
WHEREAS, based on the foregoing, the City Council finds that a current and immediate threat to the public health, safety and welfare would result if the City of Whittier were to issue permits, business licenses or other applicable entitlements for the establishment and/or operation of medical marijuana dispensaries prior to the City’s completion of its study of the potential impacts of the over-concentration of such facilities in within the City.  Therefore, a temporary moratorium on the issuance of such permits, licenses and entitlements is necessary to protect the public health, safety and welfare.

NOW, THEREFORE, the City Council of the City of Whittier, California, does ordain as follows:

SECTION 1.


A.
In accordance with the authority granted to the City of Whittier under Government Code Section 65858, from and after the date of this ordinance, no use permit, variance, building permit, business license or other applicable entitlement for use shall be approved or issued for the establishment or operation of a medical marijuana dispensary for a period of forty-five (45) days.


B.
For purposes of this Ordinance, “medical marijuana dispensary” shall mean any facility or location where a primary caregiver intends to or does make available, sell, transmit, give, exchange for consideration or otherwise provide medical marijuana to any of the following: a qualified patient; a person with an identification card; or a primary caregiver.  For purposes of this ordinance, the terms “primary caregiver,”  “qualified patient” and “person with an identification card” shall have the same meanings as those set forth in Health and Safety Code Section 11362.5 et seq.  


C.
For purposes of this Ordinance, a medical marijuana dispensary shall not include the following uses, as long as the location of such uses is otherwise regulated by applicable law and as long as such uses strictly comply with applicable law including, but not limited to, Health and Safety Code Section 11362.5 et seq.: (1) a clinic, licensed pursuant to Chapter 1 of Division 2 of the Health and Safety Code; (2) a health care facility, licensed pursuant to Chapter 2 of Division 2 of the Health and Safety Code; (3) a residential care facility for persons with chronic life-threatening illness, licensed pursuant to Chapter 3.01 of Division 2 of the Health and Safety Code; (4) a residential care facility for the elderly, licensed pursuant to Chapter 3.2 of Division 2 of the Health and Safety Code; or (5) a residential hospice or home health agency, licensed pursuant to Chapter 8 of the Health  and Safety Code.


D.
This Ordinance is an Interim Urgency Ordinance adopted pursuant to the authority granted to the City of Whittier by Government Code Section 65858 and is for the immediate preservation of the public health, safety and welfare.  The facts constituting the urgency are:


(1)
Some California cities that have permitted the establishment of medical marijuana dispensaries have found that such dispensaries have resulted in negative and harmful secondary effects such as an increase in crime, including robberies, burglaries and the sales of illegal drugs in areas immediately surrounding medical marijuana dispensaries; 


(2)
After receiving inquiries from persons interested in establishing medical marijuana dispensaries, numerous other cities in California have adopted ordinances prohibiting or heavily regulating such dispensaries, and because a significant portion of the region has prohibited or heavily regulated medical marijuana dispensaries, there is a substantially increased likelihood that such establishments will seek to locate in the City of Whittier; 


(3)
The City of Whittier does not currently have standards in its City Code or Zoning Ordinance related to the concentration of medical marijuana dispensaries within the City;  


(4)
Absent the adoption of this Interim Urgency Ordinance, the over-concentration of medical marijuana dispensaries in the City of Whittier would result in the negative and harmful secondary effects other cities have experienced, as identified above;


(5)
Currently the state and federal laws related to medical marijuana dispensaries appear to be in conflict; and


(6)
As a result of the negative and harmful secondary effects associated with medical marijuana dispensaries; the current and immediate threat such secondary effects pose to the public health, safety and welfare; and the potential zoning conflicts that would be created by the establishment and operation of a medical marijuana dispensary, it is necessary to establish a temporary, forty-five (45) day moratorium on the establishment and operation of medical marijuana dispensaries in the City, pending completion of the City’s study of the potential impacts of the over-concentration of medical marijuana dispensaries and possible amendments to the City’s Zoning Ordinance.


SECTION 2.  The City Council, on the basis of the whole record and exercising independent judgement, finds that this Interim Urgency Ordinance is not subject to environmental review pursuant to Sections 15060(c)(2) and 15060(c)(3) of the State Guidelines for Implementation of the California Environmental Quality Act (CEQA). Sections 15060(c)(2) and 15060(c)(3) pertain to activities that will not result in a direct or reasonably foreseeable indirect change to the environment and that are not defined as a project under Section 15378.  This Ordinance has no potential for resulting in physical change to the environment, directly or indirectly, in that it prevents change to the environment pending the completion of the contemplated research and studies.  


SECTION 3.     If any section, subsection, sentence, clause or phrase or word of this Ordinance is for any reason held to be invalid or unconstitutional by a decision of any court of competent jurisdiction or preempted by state legislation, such decision or legislation shall not affect the validity of the remaining portions of this Ordinance.  The City Council of the City of Whittier hereby declares that it would have passed this Ordinance and each and every section, subsection, sentence, clause or phrase or word not declared invalid or unconstitutional without regard to any such decision or preemptive legislation.


SECTION 4.  This Interim Urgency Ordinance shall become effective immediately upon adoption if adopted by at least four-fifths (4/5) vote of the City Council and shall be in effect for forty-five (45) days from the date of adoption unless extended by the City Council as provided for in Section 65858(a) of the Government Code.




SECTION 5.  The City Clerk shall certify to the passage and adoption of this ordinance and shall cause the same to be published in the manner required by law.  This ordinance shall become effective immediately from and after its passage.



APPROVED AND ADOPTED this 8th day of December 2009.

________________________

       

BOB HENDERSON, Mayor 

Attest:

_____________________________

KATHRYN A. MARSHALL
City Clerk – Treasurer

