RESOLUTION NUMBER PC 10-

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF SHASTA LAKE 

RECOMMENDING TO THE CITY COUNCIL APPROVAL OF ZONE CHANGE NUMBER

Z 10-01 AMENDING MUNICIPAL CODE TITLE 17 (ZONING) BY ADDING

CHAPTER 17.83, ESTABLISHING REGULATIONS FOR THE

CULTIVATION OF MEDICAL MARIJUANA WITHIN THE CITY LIMITS

WHEREAS, in 1996 the voters of the State of California approved Proposition 215 which was codified as Health and Safety Code Section 11362.5, et seq. and entitled “The Compassionate Use Act of 1996” (“the Act”); and 

WHEREAS, the intent of the Act was to enable persons who are in need of marijuana for medical purposes to obtain and use it under limited, specific circumstances; and

WHEREAS, on January 1, 2004, Senate Bill 420 became effective to clarify the scope of the Act and to allow cities and counties to adopt and enforce rules and regulations consistent with SB 420 and the Act; and  

WHEREAS, California Health and Safety Code Section 11362.83 expressly allows Cities and Counties to adopt and enforce ordinances that are consistent with Senate Bill 420.

WHEREAS, The Shasta Lake Sheriff’s Station, City residents and other public entities have reported adverse impacts from the cultivation of medical marijuana within the City, including offensive odors, increased risk of trespassing and burglary, and acts of violence in connection with the commission of such crimes or the occupants’ attempts to prevent such crimes; and
WHEREAS, the strong odor of marijuana plants, which increases as the plants mature, is offensive to many individuals and creates an attractive nuisance, alerting people to the location of valuable marijuana plants and creating an increased risk of crime; and

WHEREAS, indoor cultivation of medical marijuana often requires excessive use of electricity, creating the potential for risk of fire; and
WHEREAS, to protect the public health, safety, and welfare, it is the desire of the City to modify the Shasta Lake Municipal Code by adding regulations pertaining to the cultivation of medical marijuana within the City; and
WHEREAS, it is the City Council’s intention that nothing in this Chapter shall be deemed to conflict with federal law as contained in the Controlled Substances Act, 21 U.S.C. Section 841, to otherwise permit any activity that is lawfully and constitutionally prohibited under that Act.

WHEREAS, it is the City Council’s intention that nothing in this Chapter shall be construed to (1) allow persons to engage in conduct that endangers others or causes a public nuisance; (2) allow the use of marijuana for nonmedical purposes; or (3) allow any activity relating to the cultivation, distribution, or consumption of marijuana that is otherwise illegal.

NOW, THEREFORE, BE IT RESOLVED, that the Planning Commission of the City of Shasta Lake:

A.
Makes the following findings:

1. The proposed Medical Marijuana Cultivation Ordinance is consistent with the objectives, policies, general land uses and programs of the City of Shasta Lake General Plan and Zoning Code.  The proposed regulations establish allowable locations and standards regarding the location of the cultivation, size of the area used for cultivation and the use of fencing or other screening and security structures to accommodate the needs of qualified patients and their caretakers, and in furtherance of the public necessity, convenience and general welfare. 
2. Regulations and guidelines pertaining to medical marijuana cultivation are needed to protect the public health, safety and welfare of individuals residing and working in the City of Shasta Lake.  
3.
The ordinance is not subject to the California Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Sections 15060(c)(2) (the activity will not result in a direct or reasonably foreseeable indirect physical change in the environment) and 15060(c)(3) (the activity is not a project as defined in Section 15378) (Title 14, of the California Code of Regulations) because it has no potential for resulting in physical change to the environment, directly or indirectly.  
B.
Recommends to the City Council adoption of Rezone Z 10-01 amending Title 17 of the Shasta Lake Municipal Code by adding Chapter 17.83 entitled “Medical Marijuana Cultivation” to read as follows:
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17.83.010
Purpose and Intent.
It is the purpose and intent of this Chapter to regulate the cultivation of medical marijuana, including the location of the cultivation, size of the area used for cultivation, and the use of fencing or other screening and security structures, to accommodate the needs of qualified patients and their caretakers. Nothing in this Chapter shall be construed to authorize any use, possession, cultivation, or distribution of marijuana except as allowed by California law.

17.83.020
Definitions. 

A.
Cultivation means the planting, growing, harvesting, drying, or processing of marijuana plants or any part thereof.

B.
Greenhouse means a structure, primarily of glass, fiberglass or plastic in which temperature and humidity can be controlled for the cultivation or protection of plants.
C.
Marijuana shall have the same meaning as that set forth in California Health and Safety Code Section 11018. 

D.
Medical Marijuana means medical marijuana that has been recommended by a licensed physician in strict accordance with California Health and Safety Code Sections 11362.5 through Section 11362.83, inclusive, commonly referred to as the Compassionate Use Act and the Medical Marijuana Program.

E. 
Primary Caregiver. As defined in California Health and Safety Code Section 11362.5 et seq., and as may be amended from time to time.

F. 
Qualified Patient. As defined in California Health and Safety Code Section 11362.5 et seq., and as may be amended from time to time.

17.83.030
Application Requirements.

A.
The cultivaion of medical marijuana as allowed by this Chapter requires an Administrative Permit issued by the Development Services Director or his/her designee.  

B.
 A nonrefundable fee for processing the Administrative Permit may be established by resolution of the City Council.

C.
The applicant for the Administrative Permit shall be a verifiable qualified patient or primary caregiver.  

D.
The following information shall accompany the Administrative Permit application for medical marijuana cultivation: 

1.
A detailed floor plan identifying all areas to be used for growing, processing and related activities within the qualifying building. 

2. A description of all proposed security facilities and practices. 

3.
A detailed site/building plan showing:

a. The location, approximate dimensions and use for all buildings and structures on the parcel. 
b. Location and dimensions of the indoor growing and processing areas.
c. Location of fencing, screening, and lockable gate(s).
d. Location of all public rights-of-way and approximate distance from the proposed grow area and processing area.
e. An electrical and plumbing plan showing existing and proposed service with electrical load calculations.
f. Description of the chemicals and amounts used and stored on site. 
g. Other information as may be required by the Development Services Director or his/her designee. 

4. If the applicant is not the owner of the property, under penalty of perjury, a notarized affidavit shall be submitted granting the applicant permission to cultivate medical marijuana on the subject property.
5. The applicant shall provide his or her name, address, and telephone number, and the name, address and telephone number of each additional participant, along with written verification that each individual participating in the cultivation is a qualified patient or primary caregiver, by any of the following methods:

a. A copy of a valid government-issued medical marijuana identification card for the applicant and each additional participant; or

b.
Written documentation establishing that the applicant has confirmed that he or she and each additional participant has a recommendation from a physician by making personal contact with the recommending physician (or his or her agent), verifying the recommending physician’s (and if applicable, the recommending physician’s agent’s) name, address, and telephone number, and licensing status, and verifying that the physician has provided the necessary recommendation.  If a physician recommendation is in writing, a copy of that recommendation will also be provided; or

c. Written documentation that the applicant or additional participant is a primary caregiver by providing the name, address, telephone number and verification of status of each qualified patient for whom the primary caregiver is cultivating medical marijuana, and a statement from each qualified patient identifying the applicant or additional participant as their primary caregiver. Verification of qualified patient status shall be by providing the information described in Section 17.83.030 (D)(5)(a) or (b) above. 

6. Verification that the applicant has reviewed and that the proposed operation will conform to all development and operational standards of this Chapter.

7. A medical marijuana warning and disclaimer shall be put on applications for an Administrative Permit, which shall include the following: 1) A warning that property owners, members of collectives and/or cooperatives associated with medical marijuana cultivation may be subject to prosecution under federal law; and 2) A disclaimer that the City of Shasta Lake will not accept any liability in connection with any approval and/or subsequent cultivation of medical marijuana. 

8. A signed release, on a form provided by the City of Shasta Lake, from each qualified patient and primary caregiver involved in cultivation, that authorizes the applicant to submit verification that each participant is a qualified patient or primary caregiver, as defined, with the Administrative Permit application.

17.83.040
Regulation of Location.

A.
Outdoor cultivation shall be unlawful and a public nuisance for any person owning, leasing, occupying or having charge for possession of any parcel within any zoning district in the City of Shasta Lake.

B.
The cultivation of medical marijuana shall be allowed only within a legally established residence, attached garage or detached accessory structure and only within the R-1, R-2, R-3, R-R, and I-R zone districts.
17.83.050
Operational Standards:

A.
Except as provided in Section 17.83.050(B), medical marijuana cultivation may be undertaken only by a qualified patient who must occupy the residence on the parcel proposed for cultivation as their primary residence.  

B.
A qualified primary caregiver, as defined, may undertake cultivation of medical marijuana on behalf of his/her qualified patient(s), but only on a parcel containing the primary caregiver’s or qualified patient’s primary residence. 

C.
Except as provided in Section 17.83.050(B) the qualified patient or primary caregiver shall not cultivate medical marijuana in any other location within the Shasta Lake City limits other than in an allowable structure located on the parcel containing his/her primary residence.

D. Wherever medical marijuana is grown, a copy of a current and valid, State-issued medical marijuana card, and a copy of a valid, City-issued Administrative Permit for cultivation of medical marijuana, must be kept available to immediately present to officers of the City and law enforcement officers upon request. 

17.83.060
Cultivation Standards
A.
The cultivation area shall not exceed a combined total of 120 square feet.

B.
Gas products (CO2, butane, etc.) for medical marijuana cultivation or processing are prohibited.

C.
The use of a garage or detached accessory building for cultivation of medical marijuana shall not reduce the required parking required per Shasta Lake Municipal Code (SLMC) Chapter 17.86.
D.
There shall be no exterior evidence from a public right-of-way of medical marijuana cultivation operations.
E. Residence kitchen, bathrooms and primary bedrooms shall not be used primarily for medical marijuana cultivation.

F.
All buildings used for the cultivation of medical marijuana shall be provided with locking doors and have a working security system that meets the requirements of the City of Shasta Lake.
G.
If the building is a greenhouse it shall additionally be surrounded by a secure solid six (6) foot high fence located within ten (10) feet of the greenhouse and equipped with a lockable gate.

H.
Detached accessory structures used for cultivation shall be located in the rear yard portion of the lot and shall maintain a minimum of a ten (10) foot setback from the side and rear property lines.

I.
The structure utilized for cultivation shall be legally constructed with a building permit.  All electrical and plumbing shall be installed with a validly issued electrical and plumbing permit from the City.
J. Medical marijuana cultivation lighting shall not exceed 1200 watts and shall conform to all applicable codes.

K. Structures utilized for cultivation shall comply with the California Building Code requirements pertaining to natural and mechanical ventilation or as otherwise determined by the Building Official or his/her designee.  Cultivation shall not create an odor, humidity or mold problem on the subject property or adjacent properties.  
L. Medical marijuana cultivation  shall not adversely affect the health or safety of nearby residents by creating dust, glare, heat, noise, noxious gasses, odor, smoke, traffic, vibration, or other impacts, or be hazardous due to use or storage of materials, processes, products or wastes.  

M. Nothing in this Chapter shall be construed as a limitation on the City’s authority to abate any nuisance which may exist from the planting, growing, harvesting, drying, processing or storage of marijuana plants or any part thereof from any location, indoor or outdoor, including from within a fully enclosed and secure building.   

17.83.060
Enforcement. 
All medical marijuana cultivation shall be subject to SLMC Chapter 8.12 (Summary Abatement-Immediately Dangerous Buildings and Conditions), Chapter 8.16 (Abatement of Dangerous Buildings, Substandard Buildings and Public Nuisances) and the State Housing Code (California Health and Safety Code), and other applicable provisions of local and state law.
17.83.070
Release of the City of Shasta Lake from liability.   

In a form satisfactory to the Development Services Director or his/her designee, the property owner(s) of record for each legal parcel, permittees, participants in the cultivation of medical marijuana, and members of collectives and/or cooperatives associated with the cultivation of medical marijuana, shall release and hold harmless the City of Shasta Lake, and its agents, officers, elected officials, and employees from claims, injuries, damages, or liabilities of any kind that may result from the activities associated with the cultivation of medical marijuana including, but not limited to, any arrest or prosecution of owners, permittees, and/or the members of collectives and/or cooperatives associated with the cultivation of medical marijuana, for violation of state or federal laws. 

17.83.080
City of Shasta Lake Indemnification. 

In a form satisfactory to the Development Services Director or his/her designee, the property owner(s) of record for each legal parcel, permittees, participants in the cultivation of medical marijuana, and collective/cooperative members associated with the cultivation of medical marijuana, shall release and hold harmless the City of Shasta Lake,  its agents, officers, elected officials, and employees for any claim, damages, or injuries brought by adjacent or nearby property owners or other third parties due to the planting, growing, harvesting, drying, processing or storage of marijuana plants, and for any claims, damages, injuries, or liabilities of any kind that may arise out of the cultivation and/or on-site or off-site use of marijuana provided at the cultivation area. 

17.84.090
Liability. 

The provisions of this Chapter shall not be construed to protect the property owner(s) of record for each legal parcel associated with the cultivation of medical marijuana, permittees, participants in the cultivation of medical marijuana, and members of collectives and/or cooperatives associated with the cultivation of medical marijuana, from prosecution pursuant to any laws that may prohibit the cultivation, sale, and/or possession of controlled substances. Moreover,  cultivation, sale, possession, distribution, and use of marijuana remain violations of federal law as of the date of adoption of the ordinance creating this Chapter and this Chapter is not intended to, and does not protect any of the above described persons from arrest or prosecution under those federal laws. 
The property owner(s) of record for each legal parcel associated with the cultivation of medical marijuana, permittees, participants in the cultivation of medical marijuana, and members of collectives and/or cooperatives associated with the cultivation of medical marijuana, assume any and all risk and any and all liability that may arise or result under state and federal criminal laws from the cultivation of marijuana. Further, to the fullest extent permitted by law, any actions taken under the provisions of this Section by any public officer or employee of the City of Shasta Lake or City of Shasta Lake itself, shall not become a personal liability of such person or the liability of the City of Shasta Lake. 
DULY PASSED AND ADOPTED this *** day of *** 2010 by the following vote:

AYES:  


NOES:  


ABSENT: 


ABSTAIN:


 





___________________________________
CHERREL KIRKLAND, Chair

Planning Commission, 







City of Shasta Lake, State of California

ATTEST:
__________________________________

CARLA L. THOMPSON, AICP
Planning Commission Secretary
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